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CPTI aims to supply information on all States with armed forces which report under the International Covenant on Civil and Political Rights (ICCPR) with regard to their military recruitment legislation and their recognition of the right of conscientious objection, whether or not  urgent questions arise.
In association with the Child Rights Information Network, CPTI also reports to the Committee on the Rights of the Child on States where there appear to be issues under the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict.  Such concerns are also summarised for information in our ICCPR submissions.
Summary

The issues regarding military service in the USA have not changed since the last report was considered in 2014, and the material in this submission thus largely repeats that made jointly by CPTI and the International Fellowship of Reconciliation at that time.

Conscientious objection to military service currently arises in two contexts:
compulsory registration for all males under the “Selective Service System” even at a time when military recruitment has in practice been voluntary for the past fifty years
the procedures for release of serving members of the military who develop conscientious objections.

There are also concerns about sometimes abusive juvenile recruitment and militarisation in the education system.

The movement of conscientious objection to taxation for military purposes is stronger in the USA than anywhere else; we present a brief overview.
UNITED STATES OF AMERICA:  BASIC INFORMATION
HISTORICAL BACKGROUND
After independence from the United Kingdom in 1776, the USA steadily expanded westwards.  By the time of the First World War the 48 “continental” States had reached its current extent; the territories of Alaska and Hawaii became States in 1950.  There remain a number of unincorporated territories in the Carribean and the Pacific, whose population are American citizens, but are not represented in Congress; likewise they may volunteer in the US armed forces, but have never been subject to conscription.  In Puerto Rico, by far the largest of these territories, there is growing support for seeking to become a State, but an application is not imminent
The USA is of course a founder member of the United Nations, and ratified the ICCPR in 1992.
Having emerged from the First World War as the world’s major military power, it achieved the unenviable distinction in the Second of being the only State to have used nuclear weapons.
In the period since the Second World War, despite facing no military challenges on its own soil and – with of course the notable exception of the events of 11th September 2001, the death toll of some thousands in which was by an order of magnitude the largest recorded - relatively few terrorist incidents, for much of the period the US military has been involved in overseas armed conflicts,  notably the Korean War, the Vietnam War, the “First Gulf War” of 1991, the intervention in Afghanistan from 2001, and the invasion of Iraq in 2003.
POPULATION (November 2022, estimated)


 
        
                      337,342,000

proportion of  males aged 15-19






         3.2%

thus annually reaching recruitment age (approx):  
    
                           2,158,980
MILITARY SERVICE:  Conscription imposed 1917-1920 and 1939-1973

All service now voluntary, but obligatory registration for males at age 18

MINIMUM AGE:   17 (Declaration on Ratification of the  Optional Protocol to the 


Convention on the Rights of the Child on the involvement of children in 


armed conflict.)

CONSCIENTIOUS OBJECTION:  Provisions accompanied the introduction of


conscription in 1917;


procedures are now also in place for serving members of the armed forces 


who seek release on grounds of conscientious objection (see text)
ARMED FORCES:         Active strength, November 2022  
            
              1,359,600

compared to the male population reaching recruitment age    
                               63.0%
MILITARY EXPENDITURE:
 US $, estimated 2022
 
                  $876,943m                               
Per capita
   






                           $2,599
As % of  GDP 






                                3.5%
Conscientious objection

The USA played a significant role in the development of modern conscientious objection.  Many of the earlier settlers came from pacifist religious groups escaping persecution in Europe, and the Mennonites, the Quakers and the Brethren became respected as the “historic peace churches” whose members, from the time of the 1775/6 War of Independence onwards, were frequently exempted from military mobilisations, sometimes on condition that they pay for a replacement (see the section on tax objection below).

In times of peace, military service was generally voluntary, but when the USA entered the First World War and imposed conscription from 1917,  this was accompanied by conscientious objection provisions, which however in practice applied only to members of these “historic peace churches”

In 1939, the reintroduction of conscription was accompanied by the creation of the “Selective Service System” which provided civilian alternative service to a less-restrictively defined group of conscientious objectors.  The “draft” into obligatory military service, based on a lottery by date of birth, remained in place until 1973, but the relevant legislation, the Military Selective Service Act, is still in force, so this system, and the accompanying arrangements for the adjudication of claims of conscientious objection and allocation of conscientious objectors to alternative service would apply in the event that conscription were reintroduced. Although recruitment shortfalls, particularly following the 2003 invasion of Iraq, led to some speculation that such a move was imminent, the 2008 economic crisis boosted recruitment, and the Washington Post reported in October 2009 that for the first time in 35 years the USA had met all its quantitative and qualitative targets for voluntary recruitment, despite the continuing overseas military engagements.  This is a dramatic illustration of the so-called “poverty draft”, whereby recruitment which is nominally voluntary is actually forced by a lack of socio-economic choices, bearing disproportionately on the poor and on members of ethnic minorities.

In 1980, in response to the Soviet invasion of Afghanistan, the obligation to register for  military service within 30 days of the eighteenth birthday, which had been suspended at the same time as the draft itself, was re-introduced, and remains in force.  This procedure is not essential in order to identify who might be liable for such service, for which the Department of Defense maintains a comprehensive recruiting database, (now aided partly by provisions in the 2002 “No Child Left Behind” Act, retained in its successor, the 2015 “Every Student Succeeds” Act).   Registration is in fact the first stage in mobilisation, enabling contingency planning which could result in the first conscripts being admitted to “boot”  (training) camp within a fortnight of Congress authorising the President to order inductions. The maximum penalty for failure to register is five years imprisonment and a fine of $250,000.  Prosecution has however generally been treated as a last resort and there have been no convictions since 1985.  Instead the requirement is enforced insidiously, by the denial of civil rights.

When the draft was in place, upon registration one was sent a form asking questions about possible classifications and one could make a preliminary claim for conscientious objector status at that time.  By contrast, the reintroduced registration requirement has no provisions to allow the declaration of conscientious objections until one’s lottery number is reached, immediately before call-up.  Many conscientious objectors therefore refuse to register, not always realising the consequences (see below).

Federal funding for higher education is now available to those who have not registered, but they remain debarred from most federal employment.  Almost all individual states have enacted similar legislation; some completely debar unregistered men from admission to state colleges or universities.  In many cases registration is also a precondition for the issue of a driving licence, or a State-sanctioned photographic ID – one or the other is often a prerequisite of registration to vote..
  Although the liability under the Selective Service System persists up to the 27th birthday, registration must be completed at least a year before that.  Once a man has passed the age of 25 he can no longer register, and may find that some of the consequent handicaps persist for life.

In 2009, a case was filed in the Federal Court by the American Civil Liberties Union on behalf of Tobin D. Jacobrown, a Quaker from Indianola, Washington State, who asserted "because of my religious beliefs, I should not be required to register for the draft unless it could be officially recognized that I claim to object to all war".  The suit claimed that under the 1993 Religious Freedom Restoration Act this belief should be accommodated if this is possible “without seriously compromising a compelling governmental interest”. The case was eventually dismissed, the Selective Service System having shown that Jacobrown had been permitted – indeed encouraged – to make an informal annotation of his conscientious objection on his registration card, a copy of which was kept in the official records.  The Court noted however that he himself did not feel that this met his religious concerns, and therefore granted leave to file a new complaint which might remedy deficiencies in the original drafting.
  Jacobrown had after all argued for a return to the previous system which involved a formal procedure for the registration of conscientious objections.  However, the opportunity to re-file was seemingly not taken.    

Those nations which retain obligatory military service usually require such service only of citizens.  By contrast, the registration requirement in the USA applies to all resident males of the relevant age “except those who are in valid non-immigrant status” (ie. overseas students and others with temporary entry permits).   Resident non-citizens who are discovered not to have registered - even if their presence in the country at the appropriate time was not covered by valid documentation - are in a particularly vulnerable situation at any future time when their residence status comes under scrutiny.  They may be liable to deportation, may be debarred from obtaining citizenship, or a “green card” or permanent residence status, and can be prohibited for life from re-entering the USA.
Conscientious objectors within the armed forces

The USA is among the very few enlightened nations which formally recognise that serving members of the armed forces may develop conscientious objections, even if their initial decision to join had been voluntary. 

In 1962, Department of Defense Directive No. 1300.06 for the first time made provision for the honourable discharge or transfer to non-combatant duties of a serving member of the armed forces "who has a firm fixed and sincere objection to participating in war in any form or the bearing of arms, by reason of religious training and/or belief”. Each branch of the armed forces has its own specific regulations drawn up under the overall authority of Directive No. 1300.06


Nations which do not currently impose obligatory military service often claim that this means that the issue of conscientious objection is irrelevant.  The experience in the USA since 1962,  disproves this.  In the years from 1965 to 1973, inclusive, there were between 17,000 and 18,000 applications, the annual number peaking at 4,381 in 1971.
  It is not stated what proportion were accepted in these Vietnam War years, but in the more peaceful conditions of the mid-1980’s there was still a steady flow of applications; between 1985 and 1991, inclusive, 841 applications  resulted in a complete discharge.   A much smaller number were reallocated to noncombatant status; 29 in 1985, declining to 7 in 1987, since when statistics have not been available.
  In this period, the success rate of applications was in the region of  80% in the army, 76% in the navy  and 73% in the marines.


In the five years from 2002 to 2006, according to the US Government Accountability Office, only 425 applications were lodged (or at least got as far as being formally considered) and the acceptance rate was also lower – 54%.   More recent figures have not been traced; the government has no wish to advertise the process and individual objectors also usually do not wish publicity.


Paragraph 1.2 (“Policy”) of Directive 1300.06 specifies that its provisions are not available to those whose beliefs at the time of entering military service “satisfied the requirements for classification as a Conscientious Objector pursuant to Title 3066(j) (…) of the Military Selective Service Act, and he failed to request classification as a Conscientious Objector under the Selective Service System”, or whose request for classification as a Conscientious Objector “is based upon the same grounds, or supported by the same evidence, as a request that was denied by the Selective Service System”.  However, if the beliefs “crystallized” only after induction the claim can be entertained.  Subject to this limitation, the possibility of applying for release was available to draftees and reservists as well as to “professional” members of the military.
The Directive gives detailed advice regarding the criteria to be used in assessing a claim of conscientious objection, much of which emphasises the importance of treating each individual case on its merits, without prejudices regarding the nature of the beliefs on which the claim is based, the degree to which they accord with the tenets of any church or other religious group to which the applicant is affiliated or their effect upon his or her political opinions, although the political opinions themselves would not be considered as acceptable grounds.  

The procedures to be followed are described in minute detail.  They include interviews with a military chaplain and a psychologist, hearings at which the applicant may bring forward evidence and witnesses, and be represented by counsel, rules regarding the appointment of an “investigating officer” who must be at a certain distance from the immediate chain of command above the applicant, availability of reports made at all stages of the process, and opportunities given to the applicant to rebut them, and the treatment of the applicant during the process.  Section 4(i) states:  “To the extent practicable under the circumstances, during the period applications are being processed every effort will be made to assign applicants to duties that will least conflict with their asserted beliefs.”  However “an applicant shall be required to comply with active duty or transfer orders in effect at the time of his application or subsequently issued.”

 The non-profit organisations involved in the GI Rights Hotline, which is permitted to offer confidential civilian counselling to military personnel, report a number of difficulties in practice encountered by those seeking such release, not least that they may not be aware that they have the right to seek counselling, or where to access it.   The existence of the possibility for release and the procedure to follow are not routinely made known to those affected.  By contrast, the dissemination of this information is actively hampered by for example making it a disciplinary offence for a member of the armed forces to have more than one copy of the relevant regulations.  The process is a very slow one; many cases take over a year to reach a conclusion; rarely if ever is it completed within six months.  During that time, the applicant remains subject to military orders and discipline, and if the local environment is hostile the advice to assign the applicant to duties which do not conflict with his or her beliefs may be ignored.  Any disciplinary difficulties can delay or compromise the application; penalties incurred must be discharged before an approved release can be authorised; charges of refusal to wear uniform or to obey an order can lead to the loss of various of the financial benefits available to former members of the military - as does discharge at “entry level”, ie. within the first 180 days of service. (Entry Level Discharge does however involve a speedier process, subject to a commitment to perform alternative service if required.)   Severe disciplinary charges, whatever the provocation, may be used to justify a discharge on less than honourable terms, which would take priority over the conscientious objection application, and would entail a lasting stigma, financial penalties, and probably cause subsequent employment problems. 

The difficulties which may be encountered in practice were illustrated by the seemingly straightforward case of Michael Izbicki, who in 2009 and 2010 launched unsuccessful applications for release from the navy on grounds of conscience, but was offered an honourable discharge, (still not formally as a conscientious objector), only in response to the unfavourable publicity once the American Civil Liberties Union (ACLU) had filed a petition with the Federal Courts, citing in detail the errors in law and facts in the investigating officers' reports, and the deviations from the procedures laid down in the regulations .
  

Izbicki had grown up in a family with a history of military service close to a major Marine base, but it was specifically in reaction to the “9/11” atrocities, when he was aged 15, that he became determined to join the armed forces and participate in what he saw as a clear struggle between good and evil.  At the age of 17 he applied to the US Naval Academy at Annapolis, Maryland.   He was an excellent student, completed studies at the Academy in less than the normal time and was sent by the navy for advanced study in computer science at Johns Hopkins University, graduating with an MSc degree in December 2008.  He was then posted to the Naval Nuclear Power Training Command in Charleston, South Carolina in anticipation of service in submarines.  Ironically, it was the psychological evaluation test he was presented with there which started him on the road towards applying for release as a conscientious objector.  One of a list of questions to be answered at speed without reflection was “If on board a submarine you were given the order to fire a missile with a nuclear warhead would you obey?”  He ticked “NO” (he subsequently explained that his instinctive hesitation was not because of the words “nuclear warhead”, but because he knew that such an order would give only grid co-ordinates.  The person firing the missile would know nothing about what target lay at those co-ordinates.   “It could be a school, or anything”).  This response automatically triggered a reference to a navy psychologist, and through him to a chaplain, who was the first to suggest that Izbicki might be a conscientious objector – a suggestion which he himself initially rejected, but which led him to further self-examination, along with study of the “just war” doctrine, as a result of which he concluded that the use of military force could never be reconciled with his Christian beliefs.

Despite the testimony of the chaplains and psychologists, the “Investigating Officers” for both applications recommended rejection, and their recommendations were accepted by the Department of the Navy. The first investigating officer had found that as Izbicki was able on the spot to list only nine of the ten commandments “he could not be a religious person”.  He further seemed to consider that as Izbicki's theological beliefs did not co-incide with his, he could not be a conscientious objector.  Finally, he had criticised Izbicki's failure to provide “a creed or official statement” from his church in support of his conscientious objection, despite the fact that the applicable regulations explicitly stated that this was not necessary.   The investigating officer on the second application had been critical of the contacts which Izbicki had recently developed with Quakers (erroneously referred to in the report as Mennonites) who did not satisfy his personal credal test to qualify as Christians, and must therefore be equated with the “Jonesville” cult which had committed mass “suicide” in Guyana in 1997.   

If the procedures can put such difficulties in the way of an intelligent, articulate conscientious objector supported by chaplains and psychologists, it is clear that for the average recruit any chance of release in practice must depend entirely on the goodwill of the local chain of  command.  

An even more fundamental problem, however, is that, relying on no authority beyond the regulations, the procedures can be altered or withdrawn at any time.  In particular, under a “stop loss” order, any contracted period of military service can at complete executive discretion be extended indefinitely, and any pending discharge cancelled.  At the outset of the “First” Gulf War in 1991, a total of between 1,500 and 2,000 outstanding applications, from serving personnel or reservists, for release on grounds of conscience were affected by a presidential “stop-loss” order.  It was left to the discretion of the immediate chain of command whether applications were treated as having failed or were simply “frozen” and, in the latter case, the extent to which the conscience of the applicant was accommodated in the interim.  In most cases, it is reported, mutually satisfactory arrangements were arrived at, but at least 42 Marines who persisted in declaring themselves conscientious objectors and resisting active deployment were jailed.  

In response to these events, a Bill was introduced in the House of Representatives on 5th May 1992 in the name of Mr. Dellums, which would have amended Chapter 53 of title 10, United States Code - the measure under which the “stop-loss” decision was made - in order to enshrine the right to be considered for a discharge on grounds of conscientious objection as unable to be “suspended or superseded”.  The Bill would also have moved the burden of proof of the sincerity or insincerity of the claim from the applicant to the military authorities, would have made the assignment to non-combatant duties, and a bar on deployment, during the consideration a statutory requirement rather than a mere recommendation, and would have permitted the consideration of claims based on an objection to a particular war.   The Bill was however not successful, and widespread use continued to be made of such  “stop loss” orders, which are estimated to have affected some 185,000 personnel between 2001 and 2009.

The definition of what is accepted as conscientious objection has been widened over the years, but it still refers to  “a firm fixed and sincere objection to participating in war in any form”, thus a person who is prepared to defend his homeland but not to engage in what he or she considers wars of aggression abroad does not qualify.  This dilemma faced many reservists who found themselves unexpectedly recalled to active service in order take part in the 2003 invasion and subsequent occupation of Iraq; many felt obliged to avoid deployment by going temporarily absent without leave or by deserting.  In particular some 200 service personnel crossed the border to Canada, which had given shelter to many draft resisters and deserters at the time of the Vietnam war.  Not all of those, however, were “selective” objectors.    Therefore some simply did not know about the provisions at the appropriate time.  Others were dissuaded from applying, sometimes misled into believing that only members of certain religious denominations could apply, were trapped by the slow procedures involved, typically taking more than a year, during which the applicant is obliged to obey all orders, no matter how incompatible with the objection, or were blocked by a “stop-loss” order.   

Conscientious objectors who returned after seeking asylum in Canada have regularly been treated more harshly than others who have deserted while facing deployment to Iraq.  The most notorious case was that of United States Servicewoman Kimberly Rivera, was in December 2012 the subject of a joint urgent appeal from the UN Working Group on Arbitrary Detention and the Special Rapporteurs on Freedom of Religion or Belief and Freedom of Expression.
  During a deployment in Iraq Rivera had become convinced that she was morally unable to take human life, but was not aware of the possibility of applying for release as a conscientious objector, and despite meeting with an army chaplain to discuss her crisis of conscience was not informed of this possibility.  Instead, in 2007, between deployments, she had travelled with her family to Canada, where they claimed refugee status.  In January 2009 this was rejected, and she was ordered to leave the country or face deportation.  On Monday 16th September 2012, Justice Near of the Canadian Federal Court judge denied Rivera's  request for a stay of removal.   Lawyers for the Department of Justice argued that she would not be detained when she crossed the border, and Justice Near accepted that argument, finding the possibility of her arrest and detention in the USA to be only "speculative".   Last minute appeals (including from Archbishop Desmond Tutu) to immigration minister Jason Kenney to grant the family status in Canada on humanitarian and compassionate grounds having proved unsuccessful, Rivera presented herself alone at the border between Gananoque Ontario and Fort Drum New York on 20th September.  Her family, crossed separately, so that her four minor children (two of whom had been born in Canada) would not have the traumatic experience of seeing the “speculative” arrest and detention of their mother, which indeed took place immediately she had crossed the border.
    After four days' imprisonment, Rivera was handed over to the military authorities and was transferred to Fort Carson, Colorado, where on 29th April 2013 a court martial found her guilty of desertion and sentenced her to 14 months imprisonment.   This confirms the fear of the Special Procedures that Rivera faced victimisation for the publicity received by the case and for her public statements regarding her conscientious objections. Although Amnesty International declared her a prisoner of conscience, while held at Fort Carson awaiting the court martial proceedings,
 the USA classified her during that time as having rejoined her unit,
 so granted no allowance for time already served.  At the time of sentence Rivera was pregnant with her fifth child; she gave birth in a military prison on 25th November, and was immediately separated from the child and returned to prison to serve the remainder of her sentence.  However on 12th December 2013, after an international outcry she was given early release “on the grounds of good behaviour”.

No further deportations of conscientious objectors from Canada to imprisonment in the USA have been reported since 2013 although at that date a number of cases were still shuttling between the courts and the Immigration Services.  Nor on the other hand have any been granted asylum.  In November 2016 a number of cases were scheduled for judicial review; that year the new Trudeau government revised the 2010 Operational Bulletin 202, and it seems, without a public change of policy, to have quietly stopped insisting on deportations.  (It had after all been the father of the new Prime Minister who in 1969 welcomed Vietnam War objectors to Canada.)  A number of objectors remain in Canada on temporary or permanent compassionate leave to remain, or having qualified for residence status on other grounds.


The case of US serviceman André Shepherd, who sought asylum in Germany as a conscientious objector, has likewise never reached a final resolution, but is of particular interest because, unprecedentedly, the Munich Administrative Court, to which the rejection of his application to The German Federal Bureau of Migration and Refugees (Bundesamt für Migration und Flüchtlinge) had been appealed, sought a ruling from the Court of Justice of the Europen Union in Luxembourg (ECJ) on the interpretation of Article 9 para 2 of Qualification Directive 2004/83/EC by the Council of the European Union concerning protection for those who would face persecution on return to their home country, which states: “Acts of persecution (...) can, inter alia, take the form of: ... (e) prosecution or punishment for refusal to perform military service in a conflict, where performing military service would include (...) a crime against peace, a war crime, or a crime against humanity...”
 
Shepherd, an Apache helicopter airframe mechanic, had been posted to a unit based at Katterbach in Germany, but currently deployed at a forward operating base  in Iraq. His experiences during the six months he spent in Iraq led Shepherd to question the legitimacy of the U.S.A.’s military operation there, and on return to Germany he investigated the possibility of applying for release as a conscientious objector, but was told that as his was a “selective” objection to the war in Iraq, it would almost certainly be denied.  On April 11th 2007, he went “absent without leave” and on 27th November 2008 applied for asylum in Germany. 

The questions posed to the ECJ were:
“1) Is [9.2e] to be interpreted as meaning that the protection afforded extends only to those persons whose specific military duties include direct participation in combat, that is armed operations, and/or who have the authority to order such operations, or can other members of the armed forces also fall within the scope of the protection afforded by that legislation if their duties are confined to logistical, technical support for the unit outwith actual combat and have only an indirect effect on the actual fighting?

“2) [If the latter]: Is [the Article] to be interpreted as meaning that military service in a conflict (...) must predominantly or systematically call for or require the commission of [war crimes or crimes against humanity], or is it sufficient if the applicant for asylum states that, in individual cases, [such] crimes,  were committed by the armed forces to which he belongs in the area of operations in which they were deployed, either because individual operational orders have proved to be criminal in that sense, or as a result of the excesses of individuals?

“[3) [If the latter]: Is refugee protection granted only if it is significantly likely, beyond reasonable doubt, that violations of international humanitarian law can be expected to occur in the future also, or is it sufficient if the applicant for asylum sets out facts which indicate that such crimes  are (necessarily or probably) occurring in that particular conflict, and the possibility of his becoming involved in them therefore cannot be ruled out?

“4) Does the intolerance or prosecution by military service courts of violations of international humanitarian law preclude refugee protection pursuant to [the Directive], or is that aspect immaterial? Must there even have been a prosecution before the International Criminal Court?

“5) Does the fact that the deployment of troops and/or the occupation statute is sanctioned by the international community or is based on a mandate from the United Nations Security Council preclude refugee protection?

“6)  Is it necessary, in order for refugee protection to be granted (...), that the applicant for asylum could, if he performs his duties, be convicted under the statutes of the International Criminal Court (...), or is refugee protection afforded even before that threshold is reached and the applicant for asylum thus has no criminal prosecution to fear but is nevertheless unable to reconcile the performance of the military service with his conscience...?

“7) [If the latter]: Does the fact that the applicant for asylum has not availed himself of the ordinary
conscientious objection procedure – even though he would have had the opportunity
to do so – preclude refugee protection pursuant to the abovementioned provisions, or
is refugee protection also a possibility in the case of a particular decision based on
conscience?
“8) Does a dishonourable discharge from the army, the imposition of a prison sentence
and the social ostracism and disadvantages associated therewith constitute an act of
persecution within the meaning of [the Directive]

In her advisory opinion, Advocate General Sharpston,
 investigated each question in detail.  Regarding (1) she observed that Article 12 of the Directive  “excludes from its protection not only persons who have directly committed crimes against peace, war crimes or crimes against humanity, but also those who ‘otherwise participate in the commission of’ such actions.  It would therefore be illogical to deny protection to someone in danger of arriving in this situation.  Regarding the second question, she felt that whether such actions were committed systematically or individually was irrelevant.  The fundamental issue was to prove the likelihood of the individual being associated with the  commission of such actions; regarding question 3 this could not be done beyond reasonable doubt.  Likewise the certaintly of a successful prosecution (question 6) is not necessary in order to make protection appropriate.  Regarding question 4, the short answer was that if the Directive “ is to have any value as a means of enabling those at risk of finding themselves forced to participate in committing war crimes to find a safe haven, it must operate independently of whether

national or international machinery to prosecute and punish war crimes exists and is used.”   A   Security Council Resolution “authorising the use of forcein certain circumstances and under certain conditions”  “cannot mean that ‘by definition’ war crimes cannot and will not be committed.” (question 5)  Regarding question 7, “It is for the national [ie German] authorities to verify (if necessary,  by receiving expert  evidence) whether Mr Shepherd is correct in believing that he could not have qualified as a conscientious objector under US law.”   Finally, “All parties making observations to the Court, including Mr Shepherd, accept that States may impose penalties on military personnel who refuse to perform further military service where their desertion is not based on valid reasons  f conscience and provided that any penalties and the associated procedures comply with international standards. As I understand it, Question 8 is therefore relevant only if the national
authorities conclude that Mr Shepherd did not plausibly believe that he risked committing war crimes if he redeployed to Iraq,” in which case Article 9 would not apply and he would have to show under Article 10 that any punishmant he might face was not only discriminatory but applied in a discriminatory manner.  “There is no information before the Court to indicate whether any possible prosecution, punishment or social ostracism which Mr Shepherd might face were he to be returned to the US would be sufficiently serious to cross that threshold. Those are (yet again) matters that will need to be determined by the competent national authorities, subject to review by the national court “ 

In its judgement
, the Court largely disregarded this advice, in particular seeming to confuse jus in bello with jus ad bellum in ruling that war crimes and crimes against humanity could not by definition take place in the course of military actions authorised by the United Nations.  The court ruled that  “the measures incurred by a soldier because of his refusal to perform military service, such as the imposition of a prison sentence or discharge from the army, may be considered, having regard to the legitimate exercise, by that State, of its right to maintain an armed force, not so disproportionate or discriminatory as to amount to acts of persecution [for the purposes of the EU Directive]”.  However the responsibility of the finding of fact in an individual case lay with the national authorities, so Shepherd’s case was returned to the German courts, where it remains becalmed – meanwhile he is not in danger of being returned involuntarily to the USA.

Ironically, the USA is now facing a campaign to grant asylum to Russians who are avoiding mobilisation – as of March 2023, at least two deportations had been reported and more were threatened.

Juvenile recruitment and militarisation in schools


The USA has not joined the near-universal ratification of the Convention on the Rights of the Child.  Nevertheless it has ratified the Optional Protocol to that Convention on the involvement of children in armed conflict (OPAC).  The result is that it uniquely is required to submit periodic reports under OPAC; after one report other States Parties are examined on matters pertaining to OPAC when they report under the Convention itself.  To date three reports have been examined – in 2007, 2013 and 2017 (combined Third and Fourth Report).

The Declaration made by the USA on he ratification of OPAC stated: “the minimum age at which the United States permits voluntary recruitment into the Armed Forces of the United States is 17 years of age”, and proceeded to outline the safeguards accompanying juvenile recruitment, including verification of age, parental approval and the provision of comprehensive information to potential recruits.   Figures provided to the Committee on the Rights of the Child (CRC) show that during the four-year period 2013 – 2015 just over 49,000 persons were enlisted before their 18th birthday, 6.4% of all new recruits
 (down from 7.6% a decade earlier at the time of the Second Report,
  but representing an increase from 5.3% in the years 2009-11
 )  Earlier reports had indicated that the majority (over 70,000) joined the army.  Most recruits were placed in a “delayed entry programme” until they had finished their secondary education.  Only some 7,500 annually were still aged 17 when they entered the 4-6 month basic training programme, and 1,500 when they completed it and were assigned to operational units.
  
 
To its ratification of OPAC the USA also lodged a series of  “understandings”.  These emphasised that it accepted no obligations under the Convention itself, nor the jurisdiction of the International Criminal Court, carefully defined “armed groups” as “nongovernmental armed groups such as rebel groups, dissident armed forces, and other insurgent groups”, presumably in order to  exclude the numerous legal armed militias which exist in the country, and defined in a very restrictive manner the obligations to take all feasible measures to prevent the direct involvement of juveniles armed conflict.   “Feasible measures” are those “that are practical or practically possible, taking into account all the circumstances ruling at the time, including humanitarian and military considerations;”  “Direct part in hostilities” is to mean “immediate and actual action on the battlefield likely to cause harm to the enemy because there is a direct causal relationship between the activity engaged in and the harm done to the enemy; and (…) does not mean indirect participation in hostilities, such as gathering and transmitting military information, transporting weapons, munitions, or other supplies, or forward deployment”.  Moreover, any decision regarding deployment “shall be judged only on  “all the relevant circumstances and on the basis of that person's assessment of the information reasonably available to the person at the time the person planned, authorized, or executed the action under review”.   

The CRC has repeatedly expressed regret at these understandings,
 “in particular the restricted interpretation given to the definition of direct participation in hostilities”, and in 2013 declared “that these understandings amount to a reservation to Article 1 of the Optional Protocol”.  reiterating the previous recommendation  that the State Party withdraw them “in order to ensure that no child under the age of 18 years is exposed to a situation of armed conflict or any other activities in the context of armed conflict.”

In practice, the USA had gone beyond its stated position.  In 2003 each branch of the armed forces adopted an “implementation plan” which basically precluded the deployment of persons aged under 18 outside US territory.   Nevertheless, an army investigation revealed that, during 2003 and 2004, 62 soldiers were deployed in either Iraq or Afghanistan before their eighteenth birthday.  Although prompt action was taken to rectify the situation, this illustrates the dangers inherent in a system which can allow even a small minority to be posted to operational units before their eighteenth birthday.   A few further cases had been detected on enquiry in 2007, including the deployment of some seventeen-year-olds to what were classified as “hazardous duty pay” or “imminent danger pay” areas where they might be requested to perform inherently dangerous duties and may be at risk of indirect or direct participation in hostilities.  - postings which would certainly appear to be by definition precluded under OPAC before any “understandings”, and which were singled out for criticism by the Committee on the Rights of the Child
.  The USA's Second Periodic Report indicated that in “fiscal year 2008” six personnel had been deployed while aged under 18; five to Kuwait and one on board ship.
   Their answers to the List of Issues indicated that three had been deployed “in support of ongoing operations” in 2009 (but not to areas defined as hazardous) but none in 2010 or 2011.
    In its latest Report the USA stated that no persons under 18 had been deployed to “hazardous duty pay” or “imminent danger pay” areas in the last three years,
 Procedures had been put in place to “limit the assignment of service members to units deployed overseas or scheduled to deploy operationally before the service member’s eighteenth birthday”.
  The CRC did not consider this satisfactory, recommending that regulations be revised in order to   “ensure that under no circumstances children under the age of 18 years could be deployed to areas where hazardous pay and/or imminent danger pay were authorized. 


The CRC has also expressed concerns that “recruitment policies and practices, including the quota system [ie numerical targets set for recruiters], undermine the safeguards contained in article 3.3 of the Optional Protocol and question the voluntary nature of the recruitment of children below the age of 18 years”; that “under the No Child Left Behind Act, schools are required to provide military recruiters access to secondary school students’ names, addresses and telephone listings, and that parents are not always informed of their right to request not to release such information and parental or legal guardian’s consent has not always been obtained.”; and that “parents and children are often unaware of the voluntary nature of the Armed Services Vocational Aptitude Battery (ASVAB) test organized in schools or its links to the military and that in some instances, students were reportedly informed that the test was mandatory.”
  

In these respects, the CRC recommended that the State Party:
“Reconsider its recruitment policies and practices, by inter alia amending the No Child Left Behind Act and to ensure that recruitment practices do not actively target persons under the age of 18, abolish the recruiter quota system and ensure that military recruiters access to school grounds be limited
“Prohibit disclosure of information on students without prior parental consent and ensure that recruitment policies and practices are brought in line with the respect for privacy and integrity of children. In this regard, continue and strengthen monitoring and oversight of recruiter irregularities and misconduct by effective investigation, imposition of sanctions and when necessary prosecution of recruiter misconduct
“Ensure that schools, parents and pupils are made aware of the voluntary nature of the ASVAB before consenting to the participation into it; and
“Provide in its next periodic report information on the number of reported cases of recruiter irregularities and the nature of the complaints and sanctions pronounced.”


The figures regarding recruiter irregularities which were subsequently produced revealed 496 cases in fiscal year 2015 among, the State points out, a total number of recruiters in excess of 20,000.  It is reported that a total of 170 were for inappropriate (including sexual) relations with recruits; the figure of most interest to the CRC, that concerning coercion, was buried in the 316 “other” category.
   The first two parts of the recommendation were repeated with almost identical wording in 2017


Pre-military training is also widespread in the educational system.  In the year 2006 over 480,000 pupils in secondary education aged fourteen years and upwards were enrolled in the “JROTC” programme on courses which “involved military drills with both real and dummy firearms”.  Although participants were not obliged subsequently to enlist in the armed force approximately 40% of those who completed at least two years in the programme did so.

The CRC expressed the following concerns about this programme: 
“Children are not always properly informed that enrolment into the JROTC programme is of a voluntary nature.
“In some schools, this programme is used as a substitute for students enrolled in oversubscribed classes from which children cannot withdraw without losing their school credit;
“Children enrolled into the JROTC might be trained to use weapons...”


The CRC was also disturbed by the lack of information about the Army Cadet corps, although it was believed that children might enrol from the age of 11, and that firearms training was included in the Corps' activities.   It asked for detailed information in the next periodic report.
   In view of the relevance of this issue, the reply was most disappointing; “The Army Cadet Corps is a nonprofit youth education organization that receives no federal funding and has no affiliation with the U.S. military. The United States does not have data on children enrolled in this program.”
   Surprisingly the CRC does not appear to have followed up on this issue.

The CRC recommended that the USA: 
“(a) Ensure that families and children are properly informed of the voluntary nature of the JROTC programme;

(b) Ensure that JROTC is not used as a substitute for regular school activity;

(c) Ban military-type training including the use of firearms for children...”

Despite assurances from the State about the “elective” nature of the JROTC, the fact that as such it was in addition to, not a substitute for “core” subjects and that although “marksmanship and the responsibilities associated with firearms handling may be covered but are not a required part of the JROTC curriculum. The JROTC course does not substitute for the military training required if a participant volunteers to join the U.S. military.”
, the CRC felt it appropriate to repeat this recommendation in its entirety in its next set of concluding observations.

Conscientious objection to taxes for military purposes

There is a long tradition in the USA of objection to the contribution to military expenditure through the payment of taxes.  The brief imprisonment of Henry David Thoreau for his refusal to pay a tax levied to fund the American-Mexican war of the 1840's is often quoted, but members of  the “historic peace churches” - Quakers, Mennonites and the Brethren – had opposed specific taxes for military purposes on a number of occasions going back to colonial times.
   The linkage between military service and taxation had also been established by the occasions when they had been required in order to be exempted to pay for the hiring of a substitute 

The high level of military expenditure, coupled with the fact that overall public expenditure in relation to GDP is lower in the USA than in most other nations, means that an unusually high proportion of public expenditure, goes to the defence budget.  Even as narrowly defined this accounts for about a quarter of the federal budget; campaigners frequently quote also the costs of veterans benefits and of servicing the national debt in order to claim that over half of federal taxes  go directly or indirectly to military expenditure.   It is therefore not surprising that today there are more citizens in the USA than anywhere else in the world who actively express a conscientious objection to this use of the taxes they pay.   

In modern times the issue gained relevance in 1941 when a 10% levy specifically named a Defence Tax was added to income tax.  Nevertheless it was not until tax withholding became associated with the Vietnam War that the practice became widespread.  It is estimated that between 200,000 and 500,000 withheld payment of the earmarked telephone tax, and by the end of the war perhaps 20,000 were also withholdinig somec or all of their annual income tax.

In recent years a number of cases
 submitted to the Supreme Court have argued that freedom of conscience can be violated when a person is forced to contribute to military expenditure, but the Court has refused to hear all such cases.  Meanwhile, in each session of Congress a “Religious Freedom Peace Tax Fund Bill”
 is introduced, for many years by the late Representative John Lewis of Georgia, a renowned veteran of the civil rights movement, which would in essence give taxpayers the opportunity on grounds of conscience to ask that their personal tax contributions be “ring-fenced” against application for military expenditure.  Hitherto, however, this proposal has not succeeded in gathering wide support.

In general the movement continues largely as a matter of civil disobedience, with persons withholding that part of their tax bill which they consider goes towards military expenditure.  Cases of imprisonment have been rare – we are not aware of any in the last decade – but eventually the monies are usually recovered through the courts, leaving the objectors only with the satisfaction of the testimony their actions were able to give.  As elsewhere, the road in the USA towards obtaining recognition of the extension of the right of conscientious objection to military service into this area remains a long one. 
Suggested Questions and Recommendations
How many serving members of the armed forces have in recent years applied for release on the grounds of conscientious objection, and with what outcomes?
That the State Party accept declarations of conscientious objection made at the time of registration for military service.   That the State Party remove the restrictions on civil liberties of those who have not registered.
That the procedures for the release of military personnel who have developed conscientious objections be simplified, and extended to those who are unwilling, on genuine grounds of conscience, to participate in specific military actions, if this cannot be accommodated within the service.   
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