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CPTI aims to supply information on all States with armed forces which report under the International Covenant on Civil and Political Rights (ICCPR) with regard to their military recruitment legislation and their recognition of the right of conscientious objection, even when there appear to be no urgent questions arising.
In association with the Child Rights International Network, CPTI also reports to the Committee on the Rights of the Child on States where there appear to be issues under the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict, and although these issues do not necessarily have implications for the ICCPR, such concerns are also reported in these submissions.
SUMMARY:
Malta recognises the right of conscientious objection to military service, but military recruitment having always been voluntary, has never had legislative provisions in this respect.
It is suggested that the State Party might be asked to specify what procedures would be followed should a person who had enlisted as a volunteer subsequently seek release, having developed conscientious objections.
There are provisions permitting juvenile recruitment in certain circumstances, but it seems that these have not been used for more than fifty years.  It is suggested that Malta be encouraged to implement the recommendation of the Committee on the Rights of the Child that it legislate to make eighteen the minimum recruitment age in all circumstances. 
Military Service and Conscientious Objection
Despite Malta, then a British colony, having probably uniquely been collectively decorated for the bravery of the population under siege during the Second World War, by the award of the George Cross on 15th April 1942, there has never been conscription into military service.
Malta became independent and was admitted as a member state of the UN in 1964.   Article 3 of the 1970 Armed Forces Act, which continues to apply, stipulated that all military recruitment would be on the basis of voluntary enlistment.
  Accordingly, the need has never been felt to make legal provision for conscientious objection.  However, article 35 of the constitution, dealing with forced labour, explicitly excludes any alternative service which might be required of a conscientious objector.  Malta referred to this in reply to a questionnaire from the European Bureau for Conscientious Objection in 2022, observing “It therefore would suggest that conscientious objection in this regard is acknowledged even though Maltese legislation does not explicitly provide for it. The lawfulness of the labour is key.”  It also noted, “Chapter 220 of the Laws of Malta titled ‘Malta Armed Forces Act’ provides for in Article 47 ‘Disobedience to particular orders’ that wilful defiance of authority, disobedience to a lawful command given or sent to the solider personally shall on conviction by a court martial be liable to imprisonment. Once again this refers to the lawfulness of the labour, but it does not explicitly refer to an order which goes against article 40 of the Constitution. One will take it that if this situation arises, Malta would follow the international principles and standards on the matter.
”  Moreover, in September 2022 Malta joined the co-sponsors of the Resolution 51/6 of the UN Human 
Rights Council conscientious objection to military service. 
The reference to refusal of a specific order on grounds of conscience does not cover the situation where on grounds of conscience, complete release from military service is sought.  Initial enlistment must be for a minimum of three years, but under Articles 9 and 10 of the Armed Forces Act this may be extended by up to twelve months in a situation of war or national emergency, or if war is deemed imminent.  In this case, the provision in Article 14 which permits the purchase of a discharge before the end of the contract would not be available.
  For there to be a financial penalty attached to release does  not fully implement the right of conscientious objection, but it would seem that in time of emergency even this inadequate possibility is not available to conscientious objectors.
Juvenile recruitment  
In its declaration on ratifying the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict (OPAC) in 2002, Malta stated:  "Under the Malta Armed Forces Act (Chapter 220 of the Laws of Malta), enacted in 1970, enlistment in the Armed Forces of Malta shall be made on a voluntary basis and no person under the age of seventeen years and six months may be so enlisted. A person under 18 years may not be enlisted unless consent to the enlistment is given in writing by the father of such person or, if such person is not subject to paternal authority, by the mother or by an other person in whose care the person offering to enlist may be. In any case, the term of engagement of a person enlisting under the age of 18 expires on reaching 18 years of age and enlistment has to be renewed. It is a mandatory condition for enlistment of potential recruits to produce a birth certificate from the national Civil Status Office to attest their age.

The Malta Armed Forces Act also provides that any person of whatever age offering to enlist in the regular force shall, before enlistment, be given a notice on the prescribed form stating the general conditions of engagement and the recruiting officer shall not enlist any person in the regular force unless satisfied that the potential recruit has been given such notice, understood its contents and wishes to be enlisted.

In practice the Armed Forces of Malta do not recruit and have not since 1970 recruited persons under the age of 18 years. The Government of Malta further declares that if in future recruitment of persons under 18 years were made such members of the armed forces will not take part in hostilities.
Regulations under the Malta Armed Forces Act provide for a Junior Leaders Scheme whereby persons under the age of seventeen and six months could be recruited for training but in a non-combatant position, but in effect no such recruitment has taken place since 1970."

In its Concluding Observations on Malta’s Report under OPAC, the Committee on the Rights of the Child expressed its concern about this situation:

“The Committee notes that, according to Title II, Chapter 220, of the Armed Forces Act, it is prohibited to recruit a person under the appropriate minimum age (which in Malta is 17 years and 6 months) “unless consent to the enlistment has been given in writing” by the parents or by any other person in whose care the person offering to enlist may be.  The Committee regrets that there is no indication of a minimum age under which it would not be possible to recruit children under any circumstance, i.e. even with parental or other legal guardians’ consent.

“The Committee recommends that the State party establish by law a minimum age for the voluntary recruitment into its national armed forces under which recruitment of children would be prohibited with no exceptions.  This “absolute” minimum age for voluntary recruitment should reflect and institutionalize the good practice of the State party whereby no recruitment of under-18s has occurred since 1970. 

While not referring back to this specific recommendation, the Committee on the Rights of the Child has regretted the lack of any information on follow-up to its OPAC Concluding Observations on the two subsequent occasions when Malta has reported under the Covenant itself..
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                             467,000
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         2.3%
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                                 2,148
ARMED FORCES:         Active strength, November 2023  
            
                     1,700

compared to the male population reaching recruitment age    

                    79.1%
MILITARY EXPENDITURE: US $ equivalent, estimated 2023
 
                  $113m                               
Per capita
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As % of  GDP 






                                  0.6%
Suggested Questions and Recommendations
The Committee notes that while there is no doubt that Malta recognises the right of conscientious objection to military service, it has never had legislative provision for the exercise of the right, as such service has always been voluntary.  From information received it appears that it would be possible for a serving member of the armed forces who develops conscientious objections to take advantage of a general provision permitting the purchase of early release from a military service contract, but that this possibility would not be available at a time of war or when war appeared imminent.  It might be recommended that the State Party, in order to ensure full compliance with Recommendation CM/Rec(2010)4 of the Council of Europe on the subject, consider making legislative provision for early release without penalty in the event of conscientious objection, which provision should be equally applicable in time of war or national emergency.
In 2002, when Malta ratified the Optional Protocol to the Convention on the Rights of the Child on children in armed conflict, it reported exceptional provisions allowing for the recruitment into the armed forces of persons under the age of eighteen, but that in fact no such recruitment had taken place since 1970.  Is this still the case?  Has the State Party taken any action to implement the recommendation of the Committee on the Rights of the Child that it raise the recruitment age to eighteen in all circumstances?  (If not, the recommendation would be that it should do so.) 
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